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RELIGION

Biased Adoption Agency, on Appeal, Wins a Life Line
Syracuse religious group gets second bite to prove NYS hostile to its free exercise rights
BY ARTHUR S. LEONARD

T

he US Second Circuit
Court of Appeals, based
in New York, has revived
a Syracuse religious
adoption agency’s constitutional
challenge to a regulation from the
New York Office of Children and
Family Services (OCFS) that prohibits discrimination based on
marital status or sexual orientation by adoption agencies.
New Hope Family Services insists, based on its religious principles, that it cannot provide services
to unmarried people or same-sex
couples. OCFS threatened to terminate New Hope’s status as an
approved agency if it does not comply.
New Hope has been an approved
provider for more than 50 years
and estimates that it has placed
more than 1,000 children. Although it is not affiliated with any
church or formal religious movement, it identifies as a Christian
agency, requires its employees to
subscribe to articles of faith, and
— consistent with its belief that
children do best in a “Biblical”
family constructed of a husband,
wife, and child — will not consider
potential adoptive parents who do
not conform with that model.
New Hope maintains that if single people or same-sex couples seek
its services, it would refer them to
another agency willing to provide
the services. As a result, it argues,
nobody is ultimately denied the
ability to adopt a child based on
their marital status or sexual orientation. It also asserts that it has
not received inquiries from samesex couples.
Under New York law, only agencies “authorized” by the state may
provide adoption services, which
include evaluating potential adoptive parents, matching them with
children needing placements, supervising placements, and preparing reports for courts that decide
whether to approve an adoption.
Although adoption was traditionally limited to married couples, over the years the Legisla-

16

ALLIANCE DEFENDING FREEDOM

New Hope Family Services, a Syracuse adoption agency, claims it has a religious right to deny services
to same-sex couples.

ture amended the law to widen
the scope of individuals permitted to adopt. In 2010, the adoption law was amended to state
that an “adult unmarried person,
an adult married couple together,
or any two unmarried adult intimate partners together may adopt
another person.” That amendment
took account of court decisions
that had allowed the same-sex
partners of parents to adopt their
children, some going the next step
by allowing same-sex couples to
jointly adopt.
At that time, same-sex couples
were still not able to legally marry
in New York, but the courts had
begun recognizing same-sex marriages performed elsewhere, including Canada and states such as
Massachusetts and Connecticut.
When Governor David Paterson
signed the bill into law, he stated
that the law would not require any
agency to change its current practices, since it was “permissive,” not
mandatory.
The adoption law authorizes
OCFS to adopt regulations to implement it. Among the new regulations created in 2011, OCFS established one providing that an
applicant to adopt children could
not be rejected “solely on the basis
of homosexuality.” Two years later,
the agency issued a new regulation requiring authorized adoption

agencies to “prohibit discrimination and harassment against applicants for adoption services on the
basis of race, creed, color, national
origin, age, sex, sexual orientation, gender identity or expression,
marital status, religion, or disability, and to take reasonable steps to
prevent such discrimination or harassment by staff and volunteers,
promptly investigate incidents of
discrimination and harassment,
and take reasonable and appropriate corrective or disciplinary action
when such incidents occur.”
In 2018, OCFS audited the policies and practices of each of the
state’s approved adoption agencies.
Taking note of New Hope’s policy of
declining services to single people
and same-sex couples, OCFS advised New Hope that it needed to
change its policy to comply with
the non-discrimination policy. New
Hope dug in its heels, and eventually OCFS warned that New Hope
would have to close if it would not
comply. There were no complaints
lodged against New Hope or any
evidence any applicant had been
turned away.
New Hope filed suit in New York’s
Northern District federal court,
claiming a violation of its constitutional rights, but the suit was
dismissed. Judge Mae D’Agostino
found that under a 1990 US Supreme Court decision, Employ-

ment Division v. Smith, New Hope
was not entitled to claim an exemption based on its religious beliefs.
Justice Antonin Scalia’s majority
opinion in that case said that there
is no free exercise of religion exemption from complying with state
laws of “general application” that
are “neutral” regarding religion.
New Hope appealed to the Second Circuit Court of Appeals, which
reversed the district court on July
21. The three-judge panel found, in
an opinion by Circuit Judge Reena
Raggi, that the complaint filed for
New Hope by Alliance Defending
Freedom, an anti-LGBTQ litigation
group, contained sufficient factual
allegations to raise a question as
to whether New Hope was targeted
due to OCFS’ hostility to its religious beliefs — based, at least in
part, on correspondence between
OCFS and New Hope suggesting
that.
The court’s opinion notes that
the adoption statute itself does not
ban discrimination based on sexual orientation, but rather broadens
the previous categories of individuals who are legally authorized to
adopt children, leaving some question whether OCFS could adopt a
non-discrimination requirement
through a regulation. The court
also noted Paterson’s statement
when the law was amended in
2010 that it was not intended to require any agencies to change their
policies, because the statute was
merely “permissive.”
The appeals court, therefore,
concluded that it was “premature”
for the district court to dismiss the
case outright and directed the trial
court to reinstate the lawsuit to
analyze whether New Hope is entitled to a preliminary injunction
allowing it to remain open while
the case is being litigated.
The court was careful to make
clear that it was not deciding the
merits of the case, but also noted
that the Supreme Court has held
that the rule of Employment Division v. Smith does not necessarily apply to situations where a law
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Transphobes Dominate Trans Content on Facebook
Anti-LGBTQ sources continue to inﬂuence queer-related narratives on social media

BTQ-inclusive perspectives in the list of top Facebook posts pertaining to trans issues: Nine
of the top 10 pieces of content were posted by
right-wing sources, including all of the top five
pieces,
More specifically, 53 pieces of content related
to transgender athletes generated 21.21 million
interactions and made up 23.6 percent of the
entirety of the 225 pieces of content under consideration for this study. The top-performing
post of all, the study noted, was a blog post published by the anti-LGBTQ litigation group Alliance Defending Freedom that attacked transgender athletes.

Among other topics, trans healthcare also
drew a great deal of attention from the right.
Thirty-three of the 225 pieces of content, or 14.7
percent pertained to medical care for transgender individuals, leading to 10.33 million interactions, and 27 of those 33 pieces came from
right-wing pages. A whopping 4.41 million interactions stemmed from a Texas custody battle
focused on a trans child whose father does not
accept his son’s gender identity, with right-wing
sources being the only ones to publish those
pieces.
The results of the study surfaced at a time
of heightened focus on the growing presence of
right-wing groups on social media platforms,
like US-based evangelical group Anchored
North, which paid for Facebook ads pushing
messages that encouraged individuals to “cure”
their sexual orientation and issued warnings
to queer folks that they would face “eternity in
hell,” according to PinkNews.
Those kinds of ads prompted more than 100
non-profit, labor, faith-based, LGBTQ, and advocacy groups associated with the Stop Hate for
Profit Campaign to deliver a letter to Facebook
CEO Mark Zuckerberg this month demanding
that his social media platform stop raking in
profits from bigoted advertisers.
Facebook and Instagram announced they
would ban the promotion of conversion therapy-related content and would be updating their
hate speech policies to expicitly ban posts advertising the practice.
Facebook did not respond to Gay City News’
request for comment about this study.

The Second Circuit also rejected the trial
court’s analysis of New Hope’s argument that
requiring it to evaluate and endorse same-sex
couples as adoptive parents was a form of compelled speech. District Judge D’Agostino found
that this would be “government speech,” because New York State was delegating to New
Hope a governmental function. Circuit Judge
Raggi questioned this conclusion, pointing out
that New Hope was not a government contractor
and was not paid by the government to undertake its adoption work. Rather, it is an independent agency supported by fees for its services
and charitable contributions. New Hope has
always avoided taking government money because it wanted to preserve its freedom to operate consistent with its religious beliefs.
Raggi also took note of the US Supreme
Court’s decision to review the Third Circuit
Court of Appeals’ decision in Fulton v. City of
Philadelphia, a similar case in many ways. The

Third Circuit held that Philadelphia did not
violate Catholic Social Services’ constitutional
rights when it dropped that agency from participating in the city’s foster care system because it refused to deal with same-sex couples.
At least four Supreme Court justices, in various
dissenting or concurring opinions, have stated
the court should “revisit” the Employment Division v. Smith holding, Raggi pointed out. If the
Supreme Court reverses the Fulton v. City of
Philadelphia decision or modifies Employment
Division v. Smith, the rules governing the New
Hope case will be changed, especially since the
Catholic agency in the Philadelphia case was a
city contractor, unlike New Hope.
In light of the pace at which the district
court’s reevaluation of the New Hope case will
take place, it is likely that the Supreme Court
will have ruled in Fulton v. City of Philadelphia
before D’Agostino has to render a final decision
on the merits regarding New Hope.
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ransgender-related content posted
by right-wing Facebook pages generate the most reactions, comments,
and shares regarding trans people,
a Media Matters study revealed, clearly demonstrating the power of transphobic sources to
influence public perception of the community.
The study was published less than a year after Gay City News found that Google was propping up anti-LGBTQ news sites like Church
Militant and LifeSite News.
The latest study noted that LifeSite News and
The Daily Wire posted the most high-performing content about transgender issues compared
to any other source on Facebook.
Media Matters evaluated 225 Facebook posts
pertaining to trans issues, including articles,
blog posts, and videos that generated at least
100,000 Facebook interactions between February 15, 2019 and February 15, 2020 — a total
of almost 66 million interactions.
Right-leaning sources overwhelmingly drew
the greatest share of those interactions, accounting for 43.33 million, or 65.7 percent of
the total. By comparison, LGBTQ outlets earned
just 15.4 percent of the total interactions, while
“nonaligned sources” got 10.4 percent and “leftleaning” sources made up 3.9 percent. “Other”
sources represented 4.6 percent.
The right-wing sources also published the
most posts pertaining to trans issues — 126 of
the 225 pieces of content, or 56 percent.
Notably, there was barely any room for LG-
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Facebook CEO Mark Zuckerberg has been under fire since his social
media platform has become a hotbed of anti-LGBTQ sources.
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that looks neutral and generally applicable on
its face is shown to have been motivated by government animus toward particular religious
practices.
The appeals court also took note of the Supreme Court’s 2018 decision in Masterpiece
Cakeshop, where it reversed a state court ruling that Masterpiece violated public accommodations law by refusing to make a custom wedding cake for a same-sex couple. The high court
concluded that Colorado’s civil rights agency
had displayed hostility to the baker’s religious
views in its administrative hearing process.
Government discrimination against religious
organizations was also targeted by the Supreme
Court in the term just ended when it held that
the State of Montana’s scholarship program for
students attending private schools could not exclude religious schools from participating, since
this would be “discrimination” against religion.
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